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I.

Plaintiff Rice County Land Use Accountability, Inc., is a corporation organized under the laws of the state of Minnesota, and is “any person” as defined by the Minnesota Environmental Rights Act, Minn. Stat. §116B.02.

II.

Defendant Rice County is a political subdivision of the State of Minnesota, as defined by the Minnesota Environmental Rights Act, Minn. Stat. § 116B.02.
III.

The Minnesota Environmental Rights Act (hereinafter “MERA”), Minn. Stat. §116B.03, provides a procedural cause of action in the name of the state against any entity that violates an environmental rule or permit.

IV.

Rice County, a political subdivision, has demonstrated a pattern and practice of disregard for and violation of environmental law by repeated violation of the Environmental Assessment rules.

V.

Minnesota Rules ch. 4410 are the Environmental Quality Board rules which govern Environmental Assessment, and are per se  “environmental” rules.

VI.

Specifically, the environmental rules violated by Defendant Rice County are Minn. R. 4410.0200; 4410.0400; 4410.1000; 4410.1100; 4410.3100; 4410.4300, subps. 7,8, 27 and 36.  
VII.

Minn. R. 4410.0200 defines many terms, including “agricultural land,” “connected actions” and “phased actions:”  
4410.0200 DEFINITIONS AND ABBREVIATIONS. 
…

   Subp. 2.  Agricultural land.  "Agricultural land" means 

 land that is or has, within the last five years, been devoted to 

 the production of livestock, dairy animals, dairy products, 

 poultry and poultry products, fur bearing animals, horticultural 

 and nursery stock, fruit, vegetables, forage, grains, or bees 

 and apiary products.  Wetlands, naturally vegetated lands, and 

 woodlands contiguous to or surrounded by agricultural land shall 

 be considered agricultural lands if under the same ownership or 

 management as that of the agricultural land during the period of 

 agricultural use.  

…

    Subp. 9b.  Connected actions.  Two projects are "connected 

 actions" if a responsible governmental unit determines they are 

 related in any of the following ways: 

      A.  one project would directly induce the other; 

      B.  one project is a prerequisite for the other; or 

      C.  neither project is justified by itself. 

…

    Subp. 60.  Phased action.  "Phased action" means two or 

 more projects to be undertaken by the same proposer that a RGU 

 determines:  

      A.  will have environmental effects on the same 

 geographic area; and 

      B.  are substantially certain to be undertaken 

 sequentially over a limited period of time.

VIII.

Minn. R. 4410.0400 mandates that RGU’s take action:
 4410.0400 GENERAL RESPONSIBILITIES.  

    Subp. 2.  RGU's.  RGU's shall be responsible for verifying 

 the accuracy of environmental documents and complying with 

 environmental review processes in a timely manner.  

IX.

Minn. R. 4410.1000 prohibits segmentation of projects to avoid environmental review:

  4410.1000 PROJECTS REQUIRING AN EAW.
   Subp. 4.  Connected actions and phased actions.  Multiple 

 projects and multiple stages of a single project that are 

 connected actions or phased actions must be considered in total 

 when determining the need for an EAW, preparing the EAW, and 

 determining the need for an EIS. 

    For proposed projects such as highways, streets, pipelines, 

 utility lines, or systems where the proposed project is related 

 to a large existing or planned network, for which a governmental 

 unit has determined environmental review is needed, the RGU 

 shall treat the present proposal as the total proposal or select 

 only some of the future elements for present consideration in 

 the threshold determination and EAW.  These selections must be 

 logical in relation to the design of the total system or network 

 and must not be made merely to divide a large system into 

 exempted segments. 

X.

Minn. R. 4410.1100 requires that the Responsible Governmental Unit act within specific time limits and provide notice:

    Subp. 7.  Time limits.  The RGU has 15 days from the date 

 of the receipt of the petition to decide on the need for an EAW. 

    If the decision must be made by a board, council, or other 

 body which meets only on a periodic basis, the time period may 

 be extended by the RGU for an additional 15 days.  

    For all other RGU's, the EQB's chair shall extend the 

 15-day period by not more than 15 additional days upon request 

 of the RGU.  

    Subp. 8.  Notice of decision.  Within five days of its 

 decision the RGU shall notify, in writing, the proposer, the EQB 

 staff, and the petitioner's representative of its decision.  The 

 EQB staff shall publish notice of the RGU's decision concerning 

 the petition in the EQB Monitor. 

XI.

Minn. R. 4410.3100 prohibits a final governmental decision while a Petition for an Environmental Assessment Worksheet is pending:

4410.3100 PROHIBITION ON FINAL GOVERNMENTAL DECISIONS.  

    Subpart 1.  Prohibitions.  If an EAW or EIS is required for 

 a governmental action under parts 4410.0200 to 4410.6500, or if 

 a petition for an EAW is filed under part 4410.1100, a project 

 may not be started and a final governmental decision may not be 

 made to grant a permit, approve a project, or begin a project, 

 until: 

      A.  a petition for an EAW is dismissed; 

      B.  a negative declaration on the need for an EIS is 

 issued; 

      C.  an EIS is determined adequate; or 

      D.  a variance is granted under subparts 3 to 7 or the 

 action is an emergency under subpart 8. 

XII.
Minn. R. 4410.4300, subp. 27 requires an EAW for a project that may potentially have an impact on wetlands, and states:

   Subp. 27.  Wetlands and protected waters.  Items A and B 

 designate the RGU for the type of project listed:  

      A.  For projects that will change or diminish the 

 course, current, or cross-section of one acre or more of any 

 protected water or protected wetland except for those to be 

 drained without a permit pursuant to Minnesota Statutes, chapter 

 103G, the local government unit shall be the RGU. 

      B.  For projects that will change or diminish the 

 course, current, or cross-section of 40 percent or more or five 

 or more acres of types 3 through 8 wetland of 2.5 acres or more, 

 excluding protected wetlands, if any part of the wetland is 

 within a shoreland area, delineated flood plain, a state or 

 federally designated wild and scenic rivers district, the 

 Minnesota River Project Riverbend area, or the Mississippi 

 headwaters area, the local government unit shall be the RGU. 
XIII.

.

Minn. R. 4410.4300, subp. 36(a), Mandatory EAW states that an Environmental Assessment Worksheet is mandatory where:

    Subp. 36.  Land use conversion, including golf courses.  

 Items A and B designate the RGU for the type of project listed: 

      A.  For golf courses, residential development where 

 the lot size is less than five acres, and other projects 

 resulting in the permanent conversion of 80 or more acres of 

 agricultural, native prairie, forest, or naturally vegetated 

 land, the local government unit shall be the RGU, except that 

 this subpart does not apply to agricultural land inside the 

 boundary of the Metropolitan Urban Service Area established by 

 the Metropolitan Council. 

XIV.

It is the mandate of the Environmental Quality Board, under Minn. R. 4410.0400, subp. 1, to  provide assistance to local governments in fulfillment of their obligations and responsibilities as a Responsible Governmental Unit:

  4410.0400 GENERAL RESPONSIBILITIES.  
    Subpart 1.  EQB.  The EQB shall monitor the effectiveness of parts 4410.0200 to 4410.6500 and shall take appropriate measures to modify and improve their effectiveness.  The EQB shall assist governmental units and interested persons in understanding and implementing the rules.  
COUNT I – VIOLATION OF MINN. R. 4410.1000, subp. 4 – SEGMENTING IN A PHASED AND CONNECTED ACTION TO AVOID ENVIRONMENTAL REVIEW

CIRCLE LAKE RESIDENTIAL DEVELOPMENT EAW

XV.

Plaintiff relates all matters previous, paragraphs I-XIV, as if fully related here.

XVI.

On April 26, 2004, a Petition for an Environmental Worksheet was submitted regarding residential development on Circle Lake (hereinafter called “Circle Lake”). 

XVII.

The project proposed was for residential development of approximately 111 acres that was then deemed agricultural land, both for zoning and tax purposes.

XVIII.

Minn. R. 4410.1000, subp. 4 (emphasis added) prohibits segmenting through exclusion of outlots, division of connected projects, or through exclusion of wetlands within the project:
  4410.1000 PROJECTS REQUIRING AN EAW.
   Subp. 4.  Connected actions and phased actions.  Multiple 

 projects and multiple stages of a single project that are 

 connected actions or phased actions must be considered in total 

 when determining the need for an EAW, preparing the EAW, and 

 determining the need for an EIS. 

    For proposed projects such as highways, streets, pipelines, 

 utility lines, or systems where the proposed project is related 

 to a large existing or planned network, for which a governmental 

 unit has determined environmental review is needed, the RGU 

 shall treat the present proposal as the total proposal or select 

 only some of the future elements for present consideration in 

 the threshold determination and EAW.  These selections must be 

 logical in relation to the design of the total system or network 

 and must not be made merely to divide a large system into 

 exempted segments. 

Phased and connected actions are defined in the rules:

4410.0200 DEFINITIONS AND ABBREVIATIONS. 
    Subp. 9b.  Connected actions.  Two projects are "connected 

 actions" if a responsible governmental unit determines they are 

 related in any of the following ways: 

      A.  one project would directly induce the other; 

      B.  one project is a prerequisite for the other; or 

      C.  neither project is justified by itself. 

,,,
    Subp. 60.  Phased action.  “Phased action” means two or 

 more projects to be undertaken by the same proposer that a RGU 

 determines:  

      A.  will have environmental effects on the same 

 geographic area; and 

IX. are substantially certain to be undertaken 

 sequentially over a limited period of time.

XIX.
The Rice County Board took the complete project of approximately 111 acres and subtracted the proposed restoration of over 35 acres of wetlands from the project as a whole, declared that this subtraction left 75 acres and that at 75 acres, under the 80 acre conversion threshold for a mandatory EAW, the project did not require an EAW.

XX.

The entire 111 acre project area was at the time of application zoned and taxed as agricultural land, and therefore Rice County approval of this project converted over 80 acres of agricultural land to residential non-agricultural land.

COUNT II – VIOLATION OF MINN. R. 4410.0400, 4410.1100, subp. 7 – TIME LIMITS
CIRCLE LAKE RESIDENTIAL DEVELOPMENT EAW
XXI.

Plaintiff relates all matters previous, paragraphs I-XX, as if fully related here.

XXII.
On April 26, 2004, a Petition for an Environmental Worksheet was submitted to the EQB regarding residential development on Circle Lake. 

XXIII.
On April 29, 2005, the EQB designated Rice County as the Responsible Governmental Unit for this 
Petition.

XXIV.
The Minnesota Rules place responsibility for adherence to time limits for environmental review on the RGU:

4410.0400 GENERAL RESPONSIBILITIES.  
    Subp. 2.  RGU's.  RGU's shall be responsible for verifying 

 the accuracy of environmental documents and complying with 

 environmental review processes in a timely manner.

Minn. R. 4410.1100, subp. 7 requires timely action on Petitions for Environmental Worksheets:

    Subp. 7.  Time limits.  The RGU has 15 days from the date 

 of the receipt of the petition to decide on the need for an EAW. 

    If the decision must be made by a board, council, or other 

 body which meets only on a periodic basis, the time period may 

 be extended by the RGU for an additional 15 days.  

    For all other RGU’s, the EQB’s chair shall extend the 

 15-day period by not more than 15 additional days upon request 

 of the RGU.  
XXV.
This item was on the July 13, 2004, agenda, when the Rice County Board of Commissioners denied the Petitioners request for a discretionary EAW, and ignored the request and legal requirement of a mandatory EAW as conversion of 80 acres or more of agricultural land and mandatory EAW for destruction of wetlands (wetland addressed below).  The County Board’s denial was issued far beyond the 15 day time limit allowed by the rules, and also far beyond the time limit of an allowable extension.
XXVI.

In violation of Minn. R. 4410, subp. 7, Rice County did not take action within 15 days, did not declare a 15 day extension as allowed by the rule, nor did it act within the additional 15 days allowed by the rule.

COUNT III – VIOLATION OF MINN. R. 4410.1100, subp. 8 – NOTICE TO PETITIONERS
CIRCLE LAKE RESIDENTIAL DEVELOPMENT EAW
XXVII.

Plaintiff relates all matters previous, paragraphs I-XVI, as if fully related here.

XXVIII.
On April 26, 2004, a Petition for an Environmental Worksheet was submitted regarding residential development on Circle Lake. 

XXIX.

The EQB designated Rice County as the designated Responsible Governmental Unit for this Petition.

XXX.

Minn. R. 4410.1100, subp. 8 requires Notice be provided to Petitioner of the outcome of Petition:

    Subp. 8.  Notice of decision.  Within five days of its 

 decision the RGU shall notify, in writing, the proposer, the EQB 

 staff, and the petitioner's representative of its decision.  The 

 EQB staff shall publish notice of the RGU's decision concerning 

 the petition in the EQB Monitor. 

XXXI.

Rice County, in violation of Minn. R. 4410.1100, subp. 8, did not provide Notice to Petitioner’s Representative, and upon information and belief, did not notify EQB staff, and accordingly, notice of the decision was not published in the EQB Monitor.
COUNT IV – VIOLATION OF MINN. R. 4410.1100, subp. 8 – NOTICE TO PETITIONERS

INTERSTATE 35 & CO RD 1 INTERSECTION EAW

XXXII.

Plaintiff relates all matters previous, paragraphs I-XXXI, as if fully related here.

XXIII.
On December 27, 2004, a Petition for an Environmental Worksheet was submitted regarding commercial development in Rice County at the intersection of Interstate 35 and Co. Rd. 1.  The area in question as defined by the County has varied from the motion made regarding the area to the notices for public hearing, but is sufficiently described in a County Memorandum dated December 16, 2004, as two parcels in Forest and Webster Townships:

1) [T]he properties South of Highway 19,  North of County Road 1, West of I-35 and East of Highway 46 and contains approximately 706 acres of land to be rezoned to Highway Commercial.

2) Approximately 341 acres located at the Northeast, Southeast and Southwest quadrants of the I-35/County Road 1 interchanges and all lands are located in Forest Township.
The map provided in the December 16, 2004, Memorandum shows the following boundaries of the parcels at issue:


[image: image1]
The subject area, these two parcels totaling 1047 acres, is hereinafter called “Interstate 35 and Co. Rd. 1 intersection.”
XXXIV.

The EQB designated Rice County as the Responsible Governmental Unit for this Petition.

XXXV.

Minn. R. 4410.1100, subp. 8 requires Notice be provided to Petitioner of the outcome of Petition:

    Subp. 8.  Notice of decision.  Within five days of its 

 decision the RGU shall notify, in writing, the proposer, the EQB 

 staff, and the petitioner's representative of its decision.  The 

 EQB staff shall publish notice of the RGU's decision concerning 

 the petition in the EQB Monitor. 

XXXVI.

Rice County, in violation of Minn. R. 4410.1100, subp. 8, did not provide Notice to Petitioner’s Representative.
COUNT V – VIOLATION OF MINN. R. 4410.1100, subp. 8 – NOTICE TO PETITIONERS

WHEELING TOWNSHIP FEEDLOT PERMIT APPLICATION EAW
XXXVII.

Plaintiff relates all matters previous, paragraphs I-XXV, as if fully related here.
XXXVIII.
On March 7, 2005, a Petition for an Environmental Worksheet was submitted regarding a feedlot permit application for two hog finishing barns for 3,300 finish hogs on a site on land owned by Matt Hanson on 190th Street in Rice County, 15 acres in the NW ¼ of the NE ¼ of section 11, T110N, R19W, in Wheeling Township (hereinafter “Wheeling Township EAW”).  The Petition was for review on a discretionary basis, and also claimed to have reached an environmental review threshold for a mandatory EAW because sensitive areas were involved. 
XXXIX.

The EQB designated Rice County as the Responsible Governmental Unit for this Petition.  The Rice County Board acted on the permit application and approved it, without a determination regarding the EAW.  In a letter dated March 15, a week after the permit decision was made by the County on March 8, a letter was issued by the Environmental Quality Board which set out specific procedures to follow if the EAW Petition were to be denied.  Rice County did not follow those procedures, and proper notice and denial of the Petition were not provided to Petitioner’s Representative.
XL.

Minn. R. 4410.1100, subp. 8 requires Notice be provided to Petitioner of the outcome of Petition:

    Subp. 8.  Notice of decision.  Within five days of its 

 decision the RGU shall notify, in writing, the proposer, the EQB 

 staff, and the petitioner's representative of its decision.  The 

 EQB staff shall publish notice of the RGU's decision concerning 

 the petition in the EQB Monitor. 

XLI.

Rice County, in violation of Minn. R. 4410.1100, subp. 8, did not provide Notice to Petitioner’s Representative.
COUNT VI – VIOLATION OF MINN. R. 4410.3100 – NO DECISION WHILE EAW PENDING 
INTERSTATE 35 – CO. RD. 1 INTERSECTION EAW
XLII.

Plaintiff relates all matters previous, paragraphs I-XLI, as if fully related here.
XLIII.
On December 27, 2004, a Petition for an Environmental Worksheet was submitted regarding commercial development in Rice County at the intersection of Interstate 35 and Co. Rd. 1. 

XLVI.

Rice County was the designated Responsible Governmental Unit for this Interstate 35 – Co. Rd. 1 Intersection Petition.
XLV.

Minn. R. 4410.3100 prohibits final governmental decision while a Petition for an Environmental Assessment Worksheet is pending:

4410.3100 PROHIBITION ON FINAL GOVERNMENTAL DECISIONS.  
    Subpart 1.  Prohibitions.  If an EAW or EIS is required for 

 a governmental action under parts 4410.0200 to 4410.6500, or if 

 a petition for an EAW is filed under part 4410.1100, a project 

 may not be started and a final governmental decision may not be 

 made to grant a permit, approve a project, or begin a project, 

 until: 

      A.  a petition for an EAW is dismissed; 

      B.  a negative declaration on the need for an EIS is 

 issued; 

      C.  an EIS is determined adequate; or 

      D.  a variance is granted under subparts 3 to 7 or the 

 action is an emergency under subpart 8. 

XLVI.
In the cover letter to the Environmental Quality Board, it was noted in BOLD CAPITAL LETTERS that the land use conversion was on the agenda for the County Board meeting on the following day, December 28, 2004.

XLVII.
At that meeting on December 28, 2004, Petitioners also personally notified Rice County Planning employee Trent McCorkell and Rice County Attorney G. Paul Beaumaster that a Petition had been filed with the Environmental Quality Board for an EAW.  The Petitioner’s Representative, after being informed by EQB staff that a message regarding the petition had been left on Trent McCorkell’s voicemail, and before his presentation regarding the rezoning, told McCorkell that there was a message from EQB staff regarding the Petition.  McCorkell specifically refused to check his messages.

XLVIII.
The Rice County Attorney G. Paul Beaumaster was reminded that a final decision should not be made because a Petition was pending.

XLIX.
Rice County, in violation of Minn. R. 4410.3100, made a final governmental decision to approve the land use conversion and to approve it prior to meeting any of the conditions under Minn. R. 4410.3100, subp. A-D.
COUNT VII – VIOLATION OF MINN. R. 4410.3100 – NO DECISION WHILE EAW PENDING 
WHEELING TOWNSHIP FEEDLOT PERMIT APPLICATION EAW
L.

Plaintiff relates all matters previous, paragraphs I-XLIX, as if fully related here.
LI.
On March 7, 2005, a Petition for an Environmental Worksheet was submitted regarding a feedlot permit application for two hog finishing barns for 3,300 finish hogs on a site on land owned by Matt Hanson on 190th Street in Rice County, 15 acres in the NW ¼ of the NE ¼ of section 11, T110N, R19W, in Wheeling Township (hereinafter “Wheeling Township EAW”).
LII.
A copy of the Petition was served by hand to Trent McCorkell, Rice County Planning and Zoning staff prior to the County Board meeting where the Hanson permit was on the agenda.
LIII.
The EQB designated Rice County as the Responsible Governmental Unit for this Petition.  
LIV.

In a letter to Wade Schulz of the Rice County Planning and Zoning Department, dated a week after the County approval of the feedlot permit, the EQB stated clearly that “No final governmental approvals may be given to the project named in the petition… until the need for an EAW has been determined.”  This letter also advised, prior to making a decision, to review all potential categories of EAW’s, EIS and exemptions, and specifically in bold font, stated:

In this case, because the project is an animal feedlot, the County also needs to determine whether the project is exempted from environmental review pursuant to feedlot exemptions adopted by the 2003 legislature. 
In addition, the letter set out very specific issues to address, including the necessity of specific findings.

LV.

In another letter two weeks after the first, and three weeks after the Rice County permit final decision, the Environmental Quality Board changed it’s opinion on the RGU in this matter, and said that the MPCA to be the RGU.  
LVI.

Minn. R. 4410.3100 prohibits a final governmental decision while a Petition for an Environmental Assessment Worksheet is pending:

4410.3100 PROHIBITION ON FINAL GOVERNMENTAL DECISIONS.  

    Subpart 1.  Prohibitions.  If an EAW or EIS is required for 

 a governmental action under parts 4410.0200 to 4410.6500, or if 

 a petition for an EAW is filed under part 4410.1100, a project 

 may not be started and a final governmental decision may not be 

 made to grant a permit, approve a project, or begin a project, 

 until: 

      A.  a petition for an EAW is dismissed; 

      B.  a negative declaration on the need for an EIS is 

 issued; 

      C.  an EIS is determined adequate; or 

      D.  a variance is granted under subparts 3 to 7 or the 

 action is an emergency under subpart 8. 

LVII.
Rice County, in violation of Minn. R. 4410.3100, made a final governmental decision to grant a permit and to approve a project prior to meeting any of the conditions under Minn. R. 4410.3100, subp. A-D, as set out by the Environmental Quality Board staff in their letter of March 15, 2005.  The permit decision was made prior to meeting the necessary conditions by either Rice County or the MPCA in violation of an environmental rule.
COUNT VIII – VIOLATION OF MINN. R. 4410.4300, subp. 27 – MANDATORY EAW

CIRCLE LAKE RESIDENTIAL DEVELOPMENT EAW

LVIII.
Plaintiff relates all matters previous, paragraphs I-LVII, as if fully related here.

LIX.

On or about April 26, 2004, a Petition was filed regarding the mandatory EAW that had not been completed, and in addition requesting a discretional Environmental Assessment Worksheet regarding the Circle Lake residential shoreland development project.

LX.

The project was sited on approximately 111 acres of agricultural land mixed with natural wetlands on the shoreline of Circle Lake that was planned to be converted to residential shoreland development.  The developer planned on filling acres of existing wetlands, and then using 35 acres of the 111 acres to build substitute wetlands. 

LXI.

The developer, prior to issuance of the permit, had clear cut trees on the shoreline, demolished structures, and begun filling wetlands, which neighbors noticed, and which triggered was brought to the attention of the county, which did nothing.  The developer was halted by the Army Corps of Engineers who issued a “cease and desist” order.
LXII.

Minn. R. 4410.4300, subp. 27 states that an EAW is mandatory in the following instances:

   Subp. 27.  Wetlands and protected waters.  Items A and B 

 designate the RGU for the type of project listed:  

      A.  For projects that will change or diminish the 

 course, current, or cross-section of one acre or more of any 

 protected water or protected wetland except for those to be 

 drained without a permit pursuant to Minnesota Statutes, chapter 

 103G, the local government unit shall be the RGU. 
      B.  For projects that will change or diminish the 

 course, current, or cross-section of 40 percent or more or five 

 or more acres of types 3 through 8 wetland of 2.5 acres or more, 

 excluding protected wetlands, if any part of the wetland is 

 within a shoreland area, delineated flood plain, a state or 

 federally designated wild and scenic rivers district, the 

 Minnesota River Project Riverbend area, or the Mississippi 

 headwaters area, the local government unit shall be the RGU. 

LXIII.

Under Minn. R. 4410.4300, subp. 27,  Rice County was the Responsible Governmental Unit for this Petition.

LXIV.

Although there were wetlands on the subject area, Rice County ignored the requirement of a Mandatory EAW for wetlands, and declared that an EAW was not necessary.

LXV.
Rice County, in violation of Minn. R. 4410.4300, subp. 27, without substantive reasons and without any valid explanation, declared that there was no need for the Mandatory EAW, and denied the Petition for discretionary review.

COUNT IX  – VIOLATION OF MINN. R. 4410.4300, subp. 36 – MANDATORY EAW

CIRCLE LAKE RESIDENTIAL DEVELOPMENT EAW
LXVI.
Plaintiff relates all matters previous, paragraphs I-LXV, as if fully related here.

LXVII.

On or about April 26, 2004, a Petition was filed requesting that the County complete the mandatory EAW, and in the alternative, complete a discretionary Environmental Assessment Worksheet regarding the Circle Lake residential shoreland development project, based on the conversion of over 80 acres of agricultural land and conversion of many acres of wetlands.  Petitioner’s request was triggered because the project was proceeding without any of the necessary environmental review and before permits had been applied for or issued by the county.
LXVIII.

The project site was along Circle Lake on approximately 111 acres of agricultural land that was to be converted to residential shoreland development.

LXIX.
Minn. R. 4410.4300, subp. 36(a), Mandatory EAW states that an Environmental Assessment Worksheet is mandatory where:

    Subp. 36.  Land use conversion, including golf courses.  

 Items A and B designate the RGU for the type of project listed: 

      A.  For golf courses, residential development where 

 the lot size is less than five acres, and other projects 

 resulting in the permanent conversion of 80 or more acres of 

 agricultural, native prairie, forest, or naturally vegetated 

 land, the local government unit shall be the RGU, except that 

 this subpart does not apply to agricultural land inside the 

 boundary of the Metropolitan Urban Service Area established by 

 the Metropolitan Council. 

LXX.

Under Minn. R. 4410.4300, subp. 36(a),  Rice County was the Responsible Governmental Unit for this Petition.
LXXI.
Rice County Commissioners improperly excluded by segmenting from the total project acreage a 35 acre area on which the developer proposed to create a wetland, to compensate for other wetlands that were destroyed by filling.  The “non-wetland” area was “calculated,” in an unsupported mathematical exercise, to leave 75 acres, less than the mandatory EAW threshold of 80 acres, and based on this acreage, the County Board declared that an EAW was not necessary. 
LXXII.

A contemporaneous search of Rice County records revealed that, in addition to the definition of “agricultural land” under the rules, the entire parcel in question, parcel 06.1600.012, was classified as agricultural land for tax purposes by the same County that was claiming it was not agricultural land.

LXXIII.
Rice County, in violation of Minn. R. 4410.4300, subp. 36(a), determined arbitrarily that there was less than 80 acres of agricultural land in question and declared that there was no need for a discretionary EAW, and although this was a 111 acre project area, disregarded the threshold for a Mandatory EAW for projects converting more than 80 acres of agricultural land, and denied the Petition.

COUNT X – VIOLATION OF MINN. R. 4410.4300, subp. 36, MANDATORY EAW
INTERSTATE 35 – CO. RD. 1 INTERSECTION EAW
LXXXIII.

Plaintiff relates all matters previous, paragraphs I-LXXII, as if fully related here.
LXXIV.
Minnesota Rules require an EAW where certain thresholds are exceeded:

  4410.1000 PROJECTS REQUIRING AN EAW.
    Subp. 2.  Mandatory EAW categories.  An EAW shall be 

 prepared for any project that meets or exceeds the thresholds of 

 any of the EAW categories listed in part 4410.4300 or any of the 

 EIS categories listed in part 4410.4400. 
Minn. R. 4410.4300, subp. 36(a), Mandatory EAW states that an Environmental Assessment Worksheet is mandatory where:

    Subp. 36.  Land use conversion, including golf courses.  

 Items A and B designate the RGU for the type of project listed: 

      A.  For golf courses, residential development where 

 the lot size is less than five acres, and other projects 

 resulting in the permanent conversion of 80 or more acres of 

 agricultural, native prairie, forest, or naturally vegetated 

 land, the local government unit shall be the RGU, except that 

 this subpart does not apply to agricultural land inside the 

 boundary of the Metropolitan Urban Service Area established by 

 the Metropolitan Council. 
LXXV.
On December 27, 2004, a Petition for an EAW regarding land conversion of approximately 1047 acres by the Rice County Board was filed with the Environmental Quality Board by fax on that same date and U.S. Mail.  A copy was also served by fax to the Rice County Attorney.  

LXXVI.

The subject property of this Petition and land use conversion of approximately 1047 acres is at the intersection of Interstate 35 and Rice County Road 1, more specifically described above in paragraph XXIII.
LXXVII.
Upon information and belief, the land-use change was driven by a specific proposal for an ALDI grocery warehouse, although there was no application for a permit pending.   Even if this were not the case, conversion of 1047 acres of agricultural land is far above the threshold of conversion of over 80 acres that triggers a mandatory EAW.
LXXVIII.
Rice County, in violation of Minn. R. 4410.4300, subp. 36(a), made a final decision and converted the “agricultural” land without addressing the need for a Mandatory EAW.

RELIEF

WHEREFORE, Plaintiff Rice County Land Use Accountability, Inc. demands from the Defendant  Rice County and prays that this court will enter a judgment in its behalf as follows:

1.
Declaratory Judgment that Rice County has violated Minn. R. 4410.1000, subp. 4 by segmenting in a phased and connected action to avoid environmental review of the project that was the subject of the Circle Lake EAW Petition.

2. Declaratory Judgment that Rice County has violated Minn. R. 4410.1100, subp. 7, through non-compliance with the time limits set forth in the rule regarding the Circle Lake EAW Petition.

3. Declaratory Judgment that Rice County has violated Minn. R. 4410.1100, subp. 8, by not providing notice to the Circle Lake Petitioners of the county determination regarding their EAW Petition.

4. Declaratory Judgment that Rice County has violated Minn. R. 4410.1100, subp. 8, by not providing notice to the Interstate 35 & County Rd. 1 Intersection Petitioners of the county determination regarding their EAW Petition.

5. Declaratory Judgment that Rice County has violated Minn. R. 4410.1100, subp. 8, by not providing notice to the Wheeling Township Feedlot Permit Application Petitioners of the county determination regarding their EAW Petition.

6. Declaratory Judgment that Rice County has violated Minn. R. 4410.3100, by making a final governmental decision regarding rezoning while the Interstate 35 and County Road 1 EAW Petition was pending.

7. Declaratory Judgment that Rice County has violated Minn. R. 4410.3100, by making a final governmental decision approving a permit application while the Wheeling Township Feedlot EAW Petition was pending.

8. Declaratory Judgment that Rice County has violated Minn. R. 4410.4300, subp. 27, regarding the Circle Lake project, where a mandatory EAW is required for projects having an impact on wetlands.

9. Declaratory Judgment that Rice County has violated Minn. R. 4410.4300, subp. 36, regarding the Circle Lake project, where a Mandatory EAW is required for projects that result in conversion of more than 80 acres of agricultural land.

10. Declaratory Judgment that Rice County has violated Minn. R. 4410.4300, subp. 36, regarding the Interstate 35 and County Rd. 1 rezoning, where a Mandatory EAW is required for projects that result in conversion of more than 80 acres of agricultural land.

11. Order that due to Rice County’s violations of environmental law, for a reasonable term of years Rice County shall not be designated RGU for Environmental Review, and that the Environmental Quality Board shall be designated the RGU.
12. Order remedial training for Rice County staff, Commissioners, and Planning Commissioners regarding Environmental Review.

13. Award Plaintiff reasonable costs and expenses, including attorneys’ fees, necessary to bring this action.

14. Award such other relief as the court deems proper.








OVERLAND LAW OFFICE

Dated: _______________________

__________________________________








Carol A. Overland

       #254617








Attorney for Plaintiff RCLUA, Inc.







402 Washington St. So.








Northfield, MN  55057








(507) 664-0252








overland@redwing.net
ACKNOWLEDGEMENTPRIVATE 


The Plaintiff, Rice County Land Use Accountability, Inc., hereby acknowledges by its undersigned attorney, that costs, disbursements, and reasonable attorney and witness fees may be awarded at the court's discretion herein for acts of bad faith, the assertion of a frivolous claim or defense, the assertion of unfounded position solely to delay or harass, or the commission of a fraud upon the court.

Dated: _______________________

__________________________________








Carol A. Overland

       #254617








Attorney for Plaintiff RCLUA, Inc.







402 Washington St. So.








Northfield, MN  55057








(507) 664-0252








overland@redwing.net
STATE OF MINNESOTA

)PRIVATE 






) ss.    



VERIFICATION

COUNTY OF RICE


)





I, Carol A. Overland, having been duly sworn on oath, deposes and states:

That I am the Plaintiff principle and the corporation’s representative in the above-captioned proceeding, that I have read the attached Complaint and the same is true and correct of my knowledge, except as to those matters stated on information and belief, and as to such, I verily believe them to be true.

Dated: 














Carol A. Overland
Subscribed and sworn to before me this

___ day of _______________, 2005.

_________________________________

Notary Public
STATE OF MINNESOTA
DISTRICT COURTPRIVATE 

COUNTY OF RICE
THIRD JUDICIAL DISTRICT








        Court File No.: ______________

State of Minnesota, by 

Rice County Land Use Accountability, Inc.,




Plaintiff,


v.

Rice County, a political subdivision of the

State of Minnesota, and the Rice County




SUMMONS
Board of Commissioners,




Defendants.

THE STATE OF MINNESOTA TO THE ABOVE-NAMED DEFENDANTS:

PLEASE TAKE NOTICE you are hereby summoned and required to Answer the Complaint of the Plaintiff in the above-entitled action, which Complaint is hereto attached and hererwith served upon you, and to serve a copy of your Answer to said Complaint upon the Plaintiff, at its attorney’s office, Overland Law Office, 402 Washington St. So., Northfield, MN  55057, within twenty (20) days after the sevice of this Summons upon you, exclusive of the day of such service, and if you fail to serve your Answer within the time and in the manner aforesaid, Plaintiff will apply to the Court for the relief demanded in said Complaint.








OVERLAND LAW OFFICE

Dated:_____________________________

__________________________________



Carol A. Overland 
                 #254617








Attorney for Plaintiff








402 Washington St. So.








Northfield, MN  55057








(507) 664-0252







overland@redwing.net
1
10

[image: image2.jpg]Area for 12-16

] Area for 12-20 mig

120TH

STE

BAL DA e

in



